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A commentary on liability for payment of advertising time by Thomas J. Hogan and George Stella,
Communications Credit & Recovery Corporation, Garden City, New Y ork.

Updating the basic rules of
advertiser/agency liability

“Some other dude did it,” or “soddi” as
it is playfully referred to by the Crimind
Defense Bar, is a means to obtan a
dismissd of a cime with which a dient
has been charged. Wha is smply being
sad is that someone dse is respongble
for the act, but not the client.

An andogy is the gdtuation that has been
known to arise in the media in the event
of nonpayment for an advertisng
schedule, dthough here the datement
might be more gppropriately changed to
“I ordered it, but the other dude is ligble
for it” Fortunately for the media, the
finger pointing that occurs on ddinquent
accounts  represents  an indgnificant
percentage of overdl advertisng billed.
However, while the percentages are
indgnificant the cumulative dollas ae
not. In this atide we will agan
examine and atempt to update some
guiddines concerning liability issues for
goplication to dtuations that confront
media credit personnd daily.

To begin, it is hdpful to review
principa-agent lawv: A principd may
give its authorizetion to an agent to act
on its behaf. That agent has the power
to bind the principd for obligations
made to third parties, as long as it acts
within the scope of its authority. In
binding the principd, the agent is not
ligble for the obligation.

Having restated the common law
principle, it mus be noted tha its
goplication to everyday dtuaions that
aie in the media requires an
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examination of the factuad patterns that
exid, in order to answer the question of
where ligbility rests.

If an advetisr is exercisng
complete discretionary control over the
placement of advetisng, with the
agency producing no credtive input and
amply meking buys as directed by its
principa-client, then in the event of non
payment of the advertisng schedule,
absent any acknowledgement of lighility
by the agency, liddlity ress with the
advertiser directly.

While this is a dgmple
description, it hardly illustrates events
typicd of the routine media buy. More
often, the agency is supplying credtive
inpt and is  making  oedific
recommendations a to how the
advertiser can best reach its target
market. As the agency increasss its leve
and extent of judgment and contral, it
takes on a new role tha of the
independent contractor. In this role, the
agency, while ill acting on behdf of
the dient advertiser, is peforming its
function in a discretionary manner.

In asuming the roe of
independent contractor, the advertisng
agency is taking on a dgnificant amount
of regpongbility in the advertisng
campaign, and lacking any other clearly
dated definition of its role a
commensurate  lidbility to media for
advertisng buys made, even though
those buys are ultimately made on behalf
of aclient.

The dilemma faced by the media
credit grantor is to determine what
scenario, or degree thereof, applies to the
potentid order with which it has been
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presented. But how can this question be
answered?

Asking the credit department of
the potentid media credit grantor to
determine what roles are being played by
advertisr and agency is a best a
difficult task.  This is paticulaly so
gnce they ae not privy to the
contractua relaionship between the two.
Nonetheless, darification of this isue is
a mug in the event of a future
delinquency.

The key, of course, is defining to
whom credit is being extended. For
years, the industry standard had been
sole ligdlity for payment by the
advetisng agency. With the financid
falure of certan subsantid ad agencies,
an effort was made by the media to
extend the ligbility point beyond the
agency to include the advertiser as well.
After dl, the theory went, it is the
advertiser that is redly receving the
benefit of this advertisng, and they
should dso be lisdble. (Essentidly, this
IS a redaement of the “unjust
enrichment” concept.)

The “dud lidbility”  theory,
which has a solid bass in subgtantive

legd  precedent, has  encountered
numerous  problems  in practica
goplication to the media CBS vs.

Sokely Van Camp, in which the Federd
Didrict Court of New York ruled that,
lacking an  overiding  contractud
datement of liability, the advertiser did
not have a direct obligation to the media,
makes clear the court’'s unwillingness to
find ligbility on the part of the advertiser
when the facts indicate that the agency
was not saving as an agent in the
common law sense.  The assumption that
the agency is automdicaly in a podtion
to bind the advertiser, or tha the
advertiser is bound after being notified
of an agreement between
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gation/publisher and agency but without
formd ratification of that agreement, is
Erroneous.

To avoid uncertainty, it becomes
incumbent upon the media to make clear
its podtion in deding with an agency
and, through that agency, an advertiser.
In the firg ingtance, agency recognition
forms chould be identified as credit
forms, and a datement for the postion
with respect to agency liability should be
made clear, and should be restated on
any order  acknowledgments  or
confirmations.  Since this is a practice
dready implemented by many media
credit grantors, it is the next sep that
bears more extensve discussion.

In order to edtablish a link in
support of a dam of ligbility on the part
of the advertiser, we recommend the
fallowing:

- Have the advertiser pre-sgn Al

orders for time or space.
If the order is dgned by the
agency only, send a letter to the
advertiser  before the schedule
runs or the ad is published
acknowledging receipt of the
order, with a copy requesting the
advertiser to dgn the dud
ligbility provison, indicaing its
consent and  acknowledging
lighility.

A letter of continuing guarantee

executed by the advertiser, where

there is a long-term rdationship
with frequent buys to be made; or

As a last resort, a more genera

letter might be requested form

the advertiser, daing that the ad
agency is its agent for placement
of dl advertisng.

The means to avoid a cloud of
uncertainty or drengthen a  potentialy
week pogtion should a default in
payment occur is clearly contained in the
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written form. If it is not forthcoming
with the initid order, the further
discusson should be considered as part
of the overal credit approval process.

Of course, whether or not a
dation or publisher may choose to ingst
upon any acknowledgment from an
advertiser will properly depend upon its
relaionship with the agency involved as
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wdl as its reading of the agency's
financid postion. Should media beieve
that the circumstances do warrant such
action, they by obtaning one of the
recommended confirmations the creditor
will have solidified its pogtion for future
use should its evduation of a potentid
payment problem with the agency
become a redity.
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